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Procedural Higtory

R.B. (hereingfter, the “ Student”) is a student digible for specia education and related services within the
Autism Spectrum Disorder, for which he receives through the Bartholomew County School Corporation
and Bartholomew County Specid Services (collectively hereinafter, the “ School”). The request for this
hearing was filed by counsdl, on June 4, 2002, on behaf of the Student and his Parents. In the request for
the hearing, the Student asserted generdly the Individualized Education Program (IEP) offered by the
School was not cal culated to provide him afree gppropriate public education (FAPE) intheleast redtrictive
environment (LRE). More specific disputes included, inter alia, a need for continuing the Applied
Behavior Andysis (ABA) program; gaff training specific to the Student’ s needs; request for ameaningful
opportunity for parental participation in the case conference committee (CCC) decisons, experts
recommendations were essentidly ignored; failure to provide a program that meets the Student’ sneedsin
the least redrictive environment; and decisons were based on adminidrative issues rather than the
Student’ s needs.

Jarry L. Colglazier, ESq., was gppointed as the Independent Hearing Officer (IHO) on June 6, 2002. The
IHO contacted the parties to advise them of his gppointment. By order dated June 11, 2002, he set June
13, 2002, for a pre-hearing conference. The pre-hearing conference was held as scheduled. The pre-
hearing conference was conducted viatelephone. The Student did not attend. The IHO issued a Pre-
Hearing Order on June 18, 2002. Hearing dates were established. A date was established for the
exchange of withessand exhibit lists. Witnessesat the hearing wereto be separated. The partieswereaso
advised of ther other due process rights, including the right to compel the attendance of awitness.

The Partiesmoved for an Extension of Timefor the conduct of the hearing and theissuance of the decision,
which was granted by the IHO on June 18, 2002.

The IHO, by the Pre-Hearing Order dated June 18, 2002, ordered counsdl for the Student to develop
specific issuesfor consderation in this matter and to do so by June 23, 2002. Theissuesfor hearing were
submitted by Student’s counsdl in aletter dated June 20, 2002, and agreed to by counsd for the School
through letter dated June 21, 2002.



The Student, by motion dated July 10, 2002, requested a continuance of the hearing. The School did not
object to the continuance. The IHO, onJuly 10, 2002, granted the Student’ s request for a continuance.

The hearing eventudly required six (6) days. Pursuant to IHO's letter of July 25, 2002, the dates for
hearing were set for August 20, 21, and 22, September 4, 5, 6 with a caveat that should the Student’s
counsdl not be able to reschedule a court conflict on September 6, 2002, the September session would
begin September 3. The Student’s counsdl advised his September 6 conflict was not resolved and
acknowledged the September session would need to begin on September 3. The School’s counsel
responded that theloca director of special education had aconflict on September 3. ThelHO recollected
that the conflict of the loca director was previoudy discussed, and it was nevertheess agreed that if the
September 6 conflict could not be changed, the hearing would revert to September 3 as origindly agreed.
Therefore, the IHO, by Order dated August 10, 2002, advised the parties that preference would be to
begin the September session on September 3. Per the IHO's letter of July 25, 2002, supra, the
rescheduling of the hearing required an extenson of time for briefing prior toissuance of thedecison. The
date for issuance of the decision was extended to October 28, 2002.

The hearing was conducted over the following dates: August 20, August 21, August 22, September 3,
September 4, and September 5, 2002. Per the order entered on record September 5, 2002, the IHO
issued revised transcript, briefing, and decision dates. Per order entered December 1, 2002,2 the IHO
issued an extension of timeto prepare briefs and i ssue adecis on because the court reporter becameill and
was unable to complete the transcript. The IHO' s written decision date was extended to February 15,
2003, while the date for smultaneous exchange of briefs was extended to January 15, 2003. The School
moved, per |etter dated January 8, 2003, for an extension to file Post-Hearing Briefs. The Student had no
objectionto the School’ srequest for extension. The IHO granted the extension on February 5, 2003. The
new date for submission of Briefs was extended to January 22, 2003, and the date for the Decision was
extended to February 22, 2003. TheHO wasunableto completethe decision by that date, but the parties
agreed to an extenson. The date for Decision was extended to March 10, 2003. The IHO issued his
written decison on March 10, 2003.

The three (3) primary issues for hearing were delinested by the IHO as follows:

The IHO' s Report On Status Order On Transcript, Briefing, And Decision Dates was
entered of record September 5, 2002, and prepared September 20, 2002 with no further
explanation detailing the significance of the two dates.

*The IHO's Order On Extension Of Time For Briefing And Decision was entered
December 1, 2002, and prepared December 5, 2002 with no further explanation detailing the
sgnificance of the two dates.



1.

What are student’s continuing rights of pendency and stay put under statute, regulation,
decisiona law and the express written settlement agreement between the parties?

Under a Rowley/Burlingtor/Carter* andlysis, does the evidence show that the Schooal,
proceduraly and/or substantively, failed to offer student an I|EP which was appropriately
tallored to meet student’s unique educationa needs, i.e., offering student a FAPE within
sudent’s LRE?

To the extent that the evidence demongtrates that the School failed, either procedurally or
subgtantively (or both) to offer sudent a FAPE in his LRE, does the evidence show that the
educationa program and componentsstudent currently isreceiving aregppropriatefor student?

The IHO dso identified Sx (6) sub-issuesfor hearing:

1.

In offering an |EP for the 2002-2003 school year, did the School impermissibly exat the
concept of least restrictive environment over the threshold and paramount requirement of
“gppropriateness’?

| s there evidence that the School impermissibly predetermined, asafait accomplis, student’s
|EP for the 2002-2003 school year before student’ s |EP meeting took place?

Was the student’ s | EP devel oped and fixed by the School without parentd participation and
input from the student’ s professiona experts?

Is there evidence that, in framing the student’ s proposed I1EP for the 2002-2003 school year,
the School failed to properly take into account the student’s demonstrable resstance to
“trangtion” and thefact that Congress has expresdy recognized in theimplementing regulations
defining “autism” that children with autism spectrum disorders can be expected to have greet
difficulty and resistance trangtioning between new environments and settings?

Was the |EP proposed by the School framed to meet the School’s adminigtrative or fisca
convenience rather than student’ s individua needs?

3 Thisissue was resolved by the parties prior to the hearing. Accordingly, it was

withdrawn.

4 The IHO' s references are to three U.S. Supreme Court cases that have an impact on

gpecia education. These are Board of Education of the Hendrick Hudson Central Sch. Didt. v.
Rowley, 458 U.S. 176, 102 S.Ct. 3034 (1982), the seminal case on FAPE; Sch. Comm. of
Burlington v. Department of Education of Massachusetts, 471 U.S. 359, 105 S.Ct. 1996

(1985); and Flarence Co. Sch. Didt. Four v. Carter, 510 U.S. 7, 114 S.Ct. 361 (1993).
Burlington and Carter are chiefly concerned with reimbursement where FAPE had not been

provided.



6. Did anyone on behdf of the School communicate to the School’s expert witness, prior to
performing his evauation, what educationa components, program and placement the didtrict
intended to offer the Student at the May 17, 2002, | EP meeting?

IHO'sWritten Decision

Both parties were represented by counsel throughout the proceedings. The IHO attended to each motion
and objection, ruling accordingly. The IHO, based on the evidence and testimony of record, determined
forty-one (41) Findings of Fact, which are reproduced in relevant part below, with dight amendments for

continuity purposes:

3. The Student is seven years of age (date of birth: March 28, 1996), and continues as a haf-day
kindergarten student supplemented by the in-home Applied Verbd Behavior (AVB) program. (See
infra.)

4. The Student was referred for specid education consideration at approximately two years of age
through First Steps® because of concerns with developmenta delay and speech delay. The School
Occupationd Thergpist suggested that parents pursue a diagnosis and evauation for Autism.

5. The Student was evauated August 4, 1998 (chronological age 2 years, 4 months), by Indiana
Univergaty Hospitds, Riley Child Development Center, and found to have “ sufficient behaviors’ for a
diagnogs of Autism. Features were delayed language, limited gesturd language, poor eye contact,
stereotyped behaviors (rocking), preference for parts of objects (wheels), lack of play skills, lack of
interest in adults or peers, abnormal comfort seeking, and severe language delay.
Recommendationsincluded, in part, First Steps’ services, speech languagetherapy two times per week
for 30-minute sessons, continued use of augmentative and aternative means of communicationswith
the sametechniquesat home, trangition to Early Childhood Special Education at age 3, and to consider
participating in a developmenta preschool program in addition to regular preschool.

LEA Ex. 1-A, p. 1-10.

6. The School evduated the Student, pursuant to parentd referral and consent, on April 2, 1999, and
Student was determined to be a good candidate for early childhood special education. A case
conference was convened April 9, 1999, and the Student was determined to be eligible for specia
education with a primary disability of Autism and secondary disability of Communication Disorder.

The case conference committee noted communication and socia/behavior needs continue to be
priorities. ThelEP provided for specid education and related servicesin communication, socidization,
language, saf help, and cognitive skills to address significant developmenta delay.

The Student would attend early childhood services three days per week, receive speech/language

5 “Firg Steps’ isa provider of early intervention services to children with disabilities
under three (3) years of age.



therapy two times per week for 30 minutes per session, and receive occupational therapy onetime per
week for 30 minutes.
LEA Ex. 1-G, p. 27-35.

. The Parent unilateraly recruited Janet Rumple in February 2000 (hereinafter “Rumple’) to work with
the Student on how to usethe restroom. Rumplereceived trainingin Applied Behavior Andyss(ABA)
at the Princeton Child Development Intitute in New Jersey.®

. A case conference was convened 4-27-00. Special Education and related services agreed upon
included Early Childhood class4 times per week, 3 hours 10 minutes per day, speechv/languagetherapy
2 sessions per week, 30 minutes each session, and occupationa therapy 1 sesson per week for 30
minutes. LEA Ex. 2-A, p. 41.

The IEP noted that to meet the Student’s educationa needs, the Student “will need individudized
programming with smal group and individudized ingruction. In addition to the classroom teacher,
speechtherapy and occupationd therapy will addresscommuniceation, self help, sensory, and finemaotor
needs.” LEA EX. 2-A, p. 40.

. Rumple was not available to the Student during the summer of 2000. The Parent secured trained ABA
Aides through Professonad Assessments of Indiana (PAI) in Indianapolis. Tr. 887. A PAI Aide
provided ABA during the day and went to the preschool with Student. The PAI Consultant oversaw
the program and personally observed the Student every two weeks. The Aide and Consultant worked
with Student from August 2000 until January 2001.

Libby Springmeyer (hereinafter “Libby™) began working with Student in August 2000. Libby worked
with Student at his home in the evenings, and observed PAI personnd to learn more about ABA as

® The Board of Specid Education Appeds (BSEA) initidly discussed variaions of the
ABA programin Article 7 Hearing No. 1055.98 (In the Matter of A.S and the Richmond
Community School Corporation). Inafootnoteto that decison, the BSEA wrote: A
“discretetria format” or “discretetrid training” isa series of distinct, repeated lessons with
clear beginnings and endings. Multiple trids are repeated over and over again until the child
demondtrates magtery. The training usudly occursin a one-to-one setting with aslittle
digraction as possible. Positive reinforcement is used to encourage compliance with any task.
Tasks are broken down into smdll, learnable segments (task analyss). Data collection and
record keeping are an integra part of this method. The data indicate when the child should
move on to new tasks. Thisisaform of behavior modification. There are varigtions of this
practice, such as*Compliance Training,” “Clinica Prescriptive Method,” “Applied Behaviora
Andyds” “Functiond Andyssof Behavior and Pogtive Behavior Supports” “Priming,” and
“Lovaas,” the latter named for O. lvar Lovaas, the best-known practitioner of this method.
See“Discrete Trid Training: Finding The Baance” (Donnelly, 1997) and “Lovass Revisted:
Should We Have Ever Left?” (Indiana Resource Center for Autism Newsletter, Vol.8, No. 3,
Summer 1995).



10.

11.

12.

13.

Libby did not have ABA training or experience.
Tr. 887-888, 201-203.

A case conference convened August 21, 2000, to revise the IEP following involvement of PAI with
the Student’s home program. Because of the involvement of the PAI home program, occupational
therapy and fine motor skills services through the School were diminated.

LEA Ex. 3-A, p. 64-74.

A case conference convened September 20, 2000, to develop an Application for Alternative Services.
The Application indicated the Student displayed significant difficulty in five mgor behaviord areas
preventing him from learning in the school and home. The areas of sgnificant concern included fecd
smearing, temper tantrums, physica aggression, sdlf-injurious behaviors and safety issues. The
Applicationwas submitted to the Indiana Department of Education requesting approva for funding for
the program being provided by PAI. LEA Ex. 3-C.

The Department of Education denied the request by letter dated October 13, 2000, for dternative
servicesin the Student’ shome program, stating “ It does not appear that the severe behaviorsdescribed
in the gpplication are now occurring at school, and the student is not at risk for residentia placement
for educational reasons,” and, “ Thereisnot evidence that the school has utilized itsavailable resources,
such aslonger school hours than 12.5 hours per week and one-on-one assistance, prior to requesting
additiona funding from DOE.”

LEA Ex. 3-J, p. 136.

The case conference reconvened November 27, 2000. The committee noted that: “(Student) will
need individudized programming with smal group and individudized ingruction. (Student’s) leve of
success will be commensurate with the amount of one on one assistance and behaviora intervention.
(Student) isin need of afull time aide to provide necessary assstance. . .. Assstant will be provided
traning in methodol ogies commensurate with (Student’s) needs to meet the established goals and
objectives.”

LEA Ex. 3-K, p. 137-160, at 139.

Parent did not agree to the proposed | EP and filed adissenting report along with proposed additions.
Parent sated that the “trestment team at school will be unable to successfully meet his IEP gods and
objectives because they have not received ABA training and (Student) would need 1.1 attention
throughout his entire day.” Parent proposd included modification of goals and objectives to include
participation in structured one-on-one teaching sessions 8 hours per day, five days per week by
Professona Assessments of Indiana. Parent further expressed concern that services are not
coordinated and collaborative enough to maintain thelevel of cond stency necessary to provide Student
educationa benefit.

LEA Ex. 3-K, p. 156-159.

A Student Progress Report wasissued for the 2" grading period dated January 10, 2001, completed
by School’ steacher of record. The Progress Report addressed progressin sdlf help skills, grossmotor
ills, fine motor skills, socid skills, language skills, and pre-academic skills. Under sdif help toilet
ills, therate of accomplishment was 70% of time. Using utensiisto eat and St at table demongtrated
kill at 90% of time. Gross motor at gppropriate play on playground equipment listed demonstrated
skill 75% of time. Fine motor skill in pre-academic, self help and leisure play was demondtrated at



14.

15.

75% conggtency. Socid skillsin appropriate play was demonstrated at 50% skill level. Appropriate
classroombehavior wasdemondgtrated at 76% with the assstance of hisaide (Melanie). Cognitivepre-
academic skills were demonstrated at 50%. Language skills were not rated in the progress report.
LEA Ex. 3-L, p. 161-163.

The case conference reconvened January 12, 2001. The committee recommended early childhood
classes of four full days, 27 hours per week, speechv/language of two 30-minute sessions weekly, and
occupational thergpy consultation asneeded. Extended school year wasrecommended. Individualized
programming with smd|l group and individua ingruction with afull-time aide were recommended. The
Aide and early childhood team would be provided Discrete Trid Training.

LEA Ex. 3-M, p. 180-182.

Parent regjected the proposed programming asinappropriate. Parent’ s proposed aternativesincluded
one-to-one teaching sessons daily; 3 hours before school with trained ABA ade provided by PAL; 2
hours 55 minutes Monday through Friday atending school with LEA [sc] with ABA Aide from PAI;
2 hours after schoal transition from school to homewith ABA PAI; 6 hour one-on-one home program
on Friday.

LEA Ex. 3-M, p. 184-189.

Student wasre-eva uated by the Riley Child Development Center on January 16, 2001 “for assistance
with program planning.” The report noted Student attends developmenta preschool with afull-time
alde pad by the parent; speech/language thergpy was in a group setting a pre-language skill leve;
discretetrid training services of 40-60 hours per week at homewith discretetraining beginning August
2000. The Evauator noted Student has made improvements sincelast eva uation, including increased
vocdizations, ability to follow some verba commands, and ability to make requests. The Evauator
dated that Parents were “ specificdly interested in using discretetrid traning” because “they fed ther
records document it has been the most effective gpproach” for Student. The Evauator recommended
adiscrete trid approach should be considered * as a component of his trestment.”

The August 4, 1998 evauation (chronological age 2 years, 4 months) a Riley noted the following: 5-
21-98 Columbus Regiona Hospital speech/language evauation of Receptive-Expressve Emergent
Language (REEL) resulted in an age equivaent of 7-8 months for auditory comprehension, and
expressve illsat the4-5 month level. Riley test results of motor skillswere a a21-month level with
demonstrated grossmotor skillsat 2%4to 3-year level during play. Cognitiveand speech findingswere
assessed overdl a just over an 11- month leve with skillswithin the summary scoresranging from age-
gppropriate gross motor skillsto significantly delayed language and socidization skills.

The January 16, 2001 evauation (chronologica age 4 years, 11 months) at Riley did not relate age
equivaents, but under diagnosis/clinical impressons, noted that Student * has madeimprovementssince
the last evauation, which include increased vocdizations, ability to follow someverba commands, and
ability to make requests.

LEA EX. 1-A, p. 1-10, 3-N, p. 190-196, P. Ex. 40, p.1011-1014.

TheRiley Clinica Psychologist did not discuss or provide a comparison of age equivalencies during



her hearing testimony, but did Sate that she believed the ABA interventions were “very gppropriate’
and that she observed improvementsin eye contact, attention span, vocdization and use of words, and
that she “was very excited that he was able to attain some of these skills”

Tr. 661-665, at p.664.

16. Janet Rumple had now resumed services for Student and began training Aide Libby.
Tr. 202.

17. A case conference reconvened 1-24-01. The proposed |EP recommended placement in early
childhood (at prior school — Smith) from January through May 2001, and in a regular elementary
classroom (at Richards) from August 2001 through January 2002. No agreement was reached. LEA
Ex. 3-O.

18. Parent had filed a Due Process Hearing request, which was pending a the January 24, 2001
conference. Parties resolved the due process matter by entering into a Settlement Agreement dated
February 20, 2001, which included the services recommended in the January 24, 2001 |EP. Thedue
process settlement agreement provided for 3 hoursone-to-one ABA servicesat homein themornings,
2 hours 55 minutes of ABA services a school which would include two 30-minute speech therapy
sessions per week, and then 2 hours of one-to-one ABA services at home after school. 1n addition,
6 hours of ABA services would be provided at the home on Friday. The same hours would be
provided in the summer except al services would be at home. The School would hire a consultant,
Janet Rumple, to train Aides to be employed by the School to serve as the ABA one-to-one Aides.
The School would pay the Student’ s attorney fees and consultant fees from June 2000.

LEA Ex. 3-P, p. 232-236.

19. Pursuant to the Due Process Settlement Agreement, the School entered into a service contract with
Janet Rumple from 1-25-01 through 1-25-02. Tota hours for services were not to exceed 470 and
costs not to exceed $50,000.00.

LEA Ex 3-P, p. 228.

Contracts were entered into with Libby and Sara as the one-to-one ABA-trained Aides for services
at school and home. Total hours were to be divided between Libby and Sara at their discretion not
to exceed 38 hours per week.

LEA Ex. 3-P, p. 229.

I naddition to these services, the settlement agreement provided for ABA training to be provided to the
Smith Elementary early childhood teachers. LEA Ex. 3-P, p. 235.

An Agreed Judgment was entered in the Marion County Superior Court on March 16, 2002, for
payment by the School to Student/Parent of $64,085.50 consisting of $839.92 for school supplies,
$7,924.95 for attorney fees, and $55,320.63 for outstanding billsof vendorswho provided educational
services to Student from June 2000 to March 16, 2001.

LEA Ex. 3-P, p. 231.

20. Janet and Libby were working with Student in February 2001 when Sarawas retained. Saradid not



21.

22.

23.

have any ABA training and did not have experience working with autistic children. Tr. 38, 144, 154,
179. The ABA Therapists currently working with Student are Libby and Sara.

Sarais an undergraduate student in eementary education, and aminor in psychology. She testified at
hearing of recaiving “severd hundred hours’ (Tr. 33-34) of training with Dr. Carl Sundberg focusing
on individudized interventions to asss Student to learn and communicate. In addition, she received
“hundreds of hours” with Janet Rumple (Tr. 38), and attended four “intensive’ sessons from Dr.
Vincent Carbone who lectures on the Applied Verba Behavior (AVB) variant of Applied Behavior
Analyss (ABA). Tr. 30.

The record does not reflect that Sarahas received any training for working with autistic children other
than from experts specidizing in the ABA or AVB methodologies. In addition, the record does not
reflect that Sara has received any training in autistic methodol ogies other than ABA and AVB.

Libby is an undergraduate sudent in psychology. Libby had limited if any training when she began
working with Student in August 2000. Tr. 201-202. Libby hasreceived over 300 hourstraining from
Dr. Sundberg, Dr. Carbone, Dr. McGreevy, and Dr. Mulick. Tr. 193-195.

The training in autism were in the ABA and AVB methodologies. The record does not reflect that
Libby has received any training in autistic methodol ogies other than ABA and AVB.

With the decline in the hours available by Janet Rumple because of other persona and professiona
commitments, the Parents retained the services of Dr. Carl Sundberg to work with Student in June
2001. Dr. Sundberg began using the Assessment of Basic Language and Learning Skills (ABLLS)
curriculum with Student.  The ABLLS has 26 skill sets with each skill set broken down into
approximately 10to 52 steps. Tr. 348. The godl is not to teach every skill but to teach a child how
to learn from every day experience. Tr. 348.

Student was @ the gpproximate magtery level of 10% a his initiation into the program and had
developed to approximately 30% level at thetime of the hearing. Tr. 352. These skillsare “basic
rudimentary, the foundation skills” “He doesn't have awhole lot of skills yet that are functiond kid
kills, socid kills, conversationa skills.” Tr. 353-354. Dr. Sundberg estimated an approximate kil
level of 70% would be applicable and recommended for kindergarten entry. Tr. 352. He further
stated that gpproximatdy haf way through ABLLS, you “ sart seeing kidslearning thingson their own.”
Tr. 352.

Dr. Sundberg worked with Janet Rumple for gpproximately three months in the summer of 2001 to
trangtion Student’s program from ABA to AVB. Rumple continued to oversee the program, and
arranged training for School personnd , including Nancy Conner, the School Autism Coordinator; Sandi
Owens, the School speech theragpist; and the School occupationd therapist, Sheri Dewar.

Dr. Sundberg discussed the “ difference in language terms’ between the technique that Janet used and
what he was doing as*| guessthe best way that | can describeit isthat they’ re both behavior analyss,
they’re both ABA, and asfar as | know, the principles in behavior andysis as far as procedures, 80
percent isthe same. There are ten or so subtle differences, little things.”



24,

25.

26.

Tr. 442-443.

Dr. Sundberg stated that AVB is more directed to breaking down the functional aspects of language,
includes afocus to diminate careless learning to try not to permit the student to make mistakes, and
creates a positive rather than an adversive learning Situation. Tr. 443-444.

In July 2001 the parties began corresponding to arrange a case conference, which was held August
13, 2001, to trandtion the student from early childhood to kindergarten. The School proposed
trangtion from the early childhood classroom at Smith Elementary to a half-day kindergarten at Smith
Elementary. The transtion proposd was for attendance the full half-day by the end of the first
semester. Parent |eft the conference with the proposal under advisement. Tr. 494-495, 891-892. By
letter of August 15, 2001, Parent declined the Smith Elementary program and chose enrollment at
Richards Elementary. LEA Ex. 4-L, p. 321.

The School noted in aletter to the Parent of August 20, 2001, that the August 15th case conference
participants, including Janet, Libby and Sara, were in concurrence with the initia early childhood
program a Smith with “gradud integration” into kindergarten a Smith.

LEA Ex. 4-M, p. 323.

Therewas no preparation for the kindergarten teacher at Richards prior to the Student’ sarrival August
21, 2001 with his Aides. The classroom consisted of 21 students, one teacher, and one teaching
assistant in addition to Student’s Aides.

Parties next met in case conference October 26, 2001. Additional goas and objectives were
proposed by Janet Rumple and were accepted. The comments from the conference notes indicated
“Per parent request, servicesfrom the specia education learning resource teacher was denied and the
teacher of record’ srole is observation only.” The notes report “ The teaching Assstants (Libby and
Sara), Janet Rumple, and the speech and language pathol ogist will implement the gods and objectives.
Progress on gods and objectives will be reported by Janet Rumple and the speech and language
pathologist.” The kindergarten teacher, who attended the conference, was left out of IEP
implementation and reporting.

LEA Ex. 4-DD, p.399.

Asthe Student’ s three year re-evaluation was due April 2002, evauations were initiated pursuant to
a case conference agreement of December 17, 2001, to continue the current program and begin the
evaduations. The Vindand Adaptive Behavior Scale completed by Parent rated Student in the low
range in dl areas whencompared to same-aged peers. Speech and language assessment scoreswere
lowest in pragmatics (how the child uses language to communicate with others) with an age equivaent
score of 6-9 months. Interaction between child and care giver, 15-18 months. Gestures, 18-21
months. Play, 15-18 months. Language comprehension, 9-12 months. Language expression, 9-12
month.

LEA EX. 4-RR, p. 532.

Occupationd thergpy evauations using the Peabody Developmenta Motor Skill, Second Edition,

-10-



27.

28.

resulted in scores in the 1# percentile for fine motor skills with an age equivdent of 37 months for
grasping and 36 monthsfor visua motor integration. Student also hed difficulty utilizing both upper and
lower extremities a the sametime.

LEA Ex. 4-SS, p. 552-554.

Additiona evauations were conducted by outside evaluators hired by the School and the Parent.
School evauators included Dr. John Umbreit, an Applied Behavior Anadysis Expert and Professor of
Special Education a the University of Arizona, and Claire Thorsen, an Indiana Autism practitioner with
school associaions and employment.  The Parents obtained evauations from Dr. James Mulick,
Professor of Pediatrics and Psychology with The Ohio State University and the Children’ s Hospitdl of
Columbus, Ohio. Dr. Mulick is an autism expert specidizing in ABA. Dr. Carl Sundberg dso
evauated the Student.

Dr. Umbreit reviewed records provided by the School, conducted observations of the Student at the
home and school programs, and conducted interviews with Parent/Mother, an Aide, the kindergarten
teacher, the speechv/language pathologist, the occupational therapist, a resource specia education
teacher, and, the School’ s autism coordinator. The evauation was in January 2002.

Dr. Umbreit prepared a report with 8 recommendations:

1. Student’s entire program and IEP should concentrate on teaching him functiona skills
through the use of age-gppropriate activities and materids. Teaching functiona skills wherein
Student could operate asindependently as possible and improve his qudity of life. Areasthat
should be addressed include communication, sdf care, fine motor skills, and pre-academic
ills.

2. Student should attend Richard Elementary kindergarten program both in the morning and
afternoon.

3. Student should have an ingructiona aide for most of the school day.

4. Whenever possible, the functiond skills should be embedded within typica activities that
are provided to other studentsin his genera education class. Specidist should teach the Aide
and school staff how to embed curricular godsinto typica activities.

5. Paticipate in the generd class activities whenever possible. When the classisworking on
materia providing little benefit to gudent, the Aides should shift to an area within the class
room to receive direct ingruction of materid gppropriate for him.

6. Theschool digtrict should hire aconsultant to provide training on the development of verba
behavior skills in young children with autism. The current curricular emphasis on the
development of verba behavior skills may be very gppropriate and the consultant would
contribute by teaching staff about verba behavior gpproach and ingtructiona methods.
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29.

30.

31

7. Indruction should be provided in ways that facilitate skill generdization.

8. The reinforcement program should emphasize the use of secondary reinforcers and an
gppropriate reinforcement schedule as primary reinforcement appear over used.
LEA Ex.4-VV, p. 558-560; LEA Ex 4-RRR, p. 651-655.

Claire Thorsen observed the Student in the classroom and in the home in February 2002. Ms. Thorsen
presented a series of recommendations for the dassroom and home for establishment of goas and
objectives, peer interaction, ABA ingruction, reinforcements, increasing verbd, vocdization, Sgning
and communication skills, and behaviora changes.

LEA. Ex 4-ZZ, p. 588-598.

Dr. Mulick observed the Student in the school and home setting in December 2001. Dr. Mulick
concluded the home program and classroom program were gppropriate and of benefit to Student, and
stated that “there is no programmatic or ingructiona reason to change any program eement.”
Recommendations aso included keeping current gtaff in place, continue the AVB and ABLLS
curriculum, extended school year, and emphasisin vocabulary and fluency in the ABA program.
LEA Ex. 4-BBB, p. 608-609.

Dr. Mulick testified at hearing of his expectationsfor the Sudent. Dr. Mulick stated that “ At this point
in my expectations are extremely guarded for (Student). Heis now six and a hdf. Asof the last
psychometric evauation his language was minimdl. . . . | have not been able to examine his rate of
progressin the ABLLS curriculum but | suspect that even if | were | would il be able to exam [Sc]
that | would il be guarded till. | haven't heard that he is able to carry on conversation or answer
questions directly.

“I have heard in this hearing that receptive lags behind his expressive and so he may not understand
even what he ssaying. And that suggests that short of very rgpid increasein language learning he will
have a sgnificant language deficit for life, probably functioning within the mentaly retarded range as
well.” Tr.1046-1047.
Dr. Mulick further testified concerning hisreport, which stated that half-day kindergarten was currently
appropriate, and his present (at hearing) discusson of the appropriateness of the haf-day program by
gating:
“I now believe that he needs probably less incluson and more individudized ingruction
regardiess of the setting in which it takes place. In part, | was attempting to join the
parents or respect the parent’ swishesto negotiate and compromisewith the school. And
inclusion services were needed for socidization. And they do provide accessto asetting
which is gppropriate for learning some socid skills. And so tho [Sic] that extent they are
appropriate. What | left . . . unclear was my reservation that should have been derived
from the observation in the early section of the report that he was just not engaged when
I looked at him in the classroom.”
Tr. 1048

Dr. Mulick stated that ABA-trained Aides generdly come from college students or graduates, but “|
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32.

have actudly suggested that . . . respong ble high school seniorsor high school graduates could be used
in such aprogram.” Tr. 1053.

“In other words, a two or three-day workshop consisting of information about autism, information
about behavior modification and introduction to the methodol ogies that will be used to document and
assess the child' s responsive trestment in athree-day training .” Tr. 1054.

In discussng the amount of training and whether it would be “unusud” for an ABA Aideto havethree

to five hundred hours of training, Dr. Mulick stated:
“When they dtart it is usud they have however much college that they have completed
which may or may not berelevant at al. They tend to be recruited . . . from psychology,
gpeech pathology, OT mgors. So, they might have relevant training there. But behavior
modification courses are not that available in most colleges and universities. . .. So, the
training thet they get will be how to implement fairly smple procedures that will be used
directly with the child. Now, everyone would prefer a more experienced tutor.” Tr.
1054-1055.

There was conflicting tesimony at the hearing relaive to the “ documents’ Dr. Umbreit had during the
home visit in January 2002. Parent/Mother classified the notes as a prepared | EP of what the School
was going to offer, and that she had asked for a copy of the IEP which Dr. Umbreit declined to
provide. The School denied any IEP was prepared for the Umbreit home/school review and
evauation.

Dr. Umbreit gated that what the Parent requested was a copy of his notes written on the back of
“potential goals and activities and measures” and that “it wasn't an IEP’. Dr. Umbreit Satedinan e-
mall (undated) to Conner [school’ s autism coordinator] confirming his arrival January 26, 2002, that
he wanted to see Student at school on Thursday morning and a home in the afternoon. He further
dated, “If you want to meet later Thursday, that’sfine. Friday morning works too. While there, I'll
need to talk with you and interview each staff member who (a) workswith (Student), (b) would work
withhim in the proposed | EP, or (c) even contributed to the IEP.” P. Ex 47, p. 1221. The document
does not identify what 1EP is referenced.

An undated memo from Nancy Conner to “Team Players’ isin the Parent Exhibits at P. Ex. 47, p.
1230. The exhibit is with February March 2002 material. The document references the 3-year re-
eva uation reports which were completed in early 2002 and states no conference dates had been set.
The document states:
“Our next move is to generate functional gods and objectives from (Student’s) present
level of performance. Please review gods and objectives written for December — many
of these are ill gppropriate, but al of you need to be comfortable with the presented
godgobjectives. . .. | met with Dr. Sundberg and he will be recommending gods and
objectivesbased onthe ABLLS. | have asked to have those before the conference, BUT
thereisno guarantee that this request will occur. THUS —we need to proceed by coming
up with goals and objectives that we fed will be appropriate for (Student).
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“Since we are dmost into March — we need to consider what we think would be good
programming for (Student) for the next school year. Full day Kindergarten. Two half day
kindergartens. At thispoint | don't think anyoneisthinking first grade???? | have noidea
at what point we will go to conference, but we need to be ready. ... Within acouple
weeks we should meet as a team to see what we have come up with.”

33. Dr. Sundberg began working with Student in June 2001. Parent testified at hearing that he was paid,
by Parent, $125 per hour and that she had paid him approximately $33,000.00.

34. The LEA corresponded with Dr. Sundberg on severa occasions by e-mail.
a. December 17, 2001, from Nancy Conner, Autism Coordinator, provided in part:
“(Parent) has requested you (Sundberg) oversee (student’s) program in the schools. | have told
Dr. Van Horn (specid ed director) about the verba behavior approach. After attending Dr.
Partington’s and Dr. McGreevy's workshops and reading Teaching Language book, | see many
possihilities in the approach.  Although you will be working directly with Sara and Libby in helping
(Student), one of our main godsisto assst (Student) in using his skills across people, materids, and
settings. | know that you have worked with educationd facilities and we are interested in what we can
do to help. Sandy Owens, the SLP, isopen to suggestions. Dr. Van Horn would like for meto work
withyou in order to be able to coordinate (Student’ s) program localy. Pleaselet me know how | can
fadilitate”
P. Ex. 47, p. 1215.

b. January 2, 2002 from Conner:
“| sent the following message on Dec 17" and am unsure if you received it. Could you please let me
know if you received it—if not | will re-check my email address?’

c. Dr. Sundberg responded January 3, 2002 expressing he was happy the School was interested
in the verba behavior methods, that Student had learned alot in the past 6 months, but hasalong way
to go, and amesting in January 25-26 in Columbus would be okay.

P. Ex. 47, p. 1219.

d. January 24, 2002 Sundberg to Conner. “Sorry for this late notice, | have been trying to figure
agood time with (Parent/Mother) to meet with you. Asit turns out (Mother) has afull agendaset up
for this trip. Perhaps we could correspond more over email. Please let me know if you have any
gpecific questions. | hopeto find out more thistrip.” P. Ex 47, p. 1219.

Conner responded the same date advising “many of the school staff will be attending the 3 day
Carbone conference in March and hope to learn even more about the verba approach. We would
like to work with you more cooperatively and would like for (Student) to be able to work with more
school staff so that he can generdize skillsacross people, materids, and settings. The speech thergpist
would like to be able to do more than what sheis alowed to do. We are more than willing to work
with you in any way that we can.”

P. Ex. 47, p. 1225.
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35.

36.

e. January 30, 2001 from Conner. “| was sorry that we were unable to meet to discuss (Student’s)
programonyour last vist. | trust your vist went well. Asaschool tesam, wefed it would be beneficia
for usto meet with you regarding (Student’s) programming before his upcoming case conference on
February 18". We are willing to pay your expenses to come meet with us or if preferable, | could
come to Michigan. We are interested in knowing your views on the schools' role in (Student’s)
programming. . . . We would a0 like to include the ABLLS in the information on his 3 year re-
evauation since it would accurately describe (Student’s) current level of performance.”

P. Ex. 47, p. 1226.

f. February 3, 2002 from Conner. “We would like for as many staff that might be working with
(Student) to be present. . .. Yes, the meeting has been cancelled and we are working on anew date.
Looking forward to hearing from you or (Mother) on thetime.”

P. Ex. 47, 1229.

0. February 11, 2002 from Van Horn. “My name is George Van Horn and | am the director of
gpecid education with (the School). Y ou are presently working with one of our students and set up
aninitid meeting with Nancy Conner on February 18. | want to thank you for taking the timeto begin
the development of a collaborative relationship with the school by mesting with Nancy on the 18", |
think that meeting is a good beginning to a possible future working relationship. In addition to that
meeting, | would like to arrange a date when you can spend a full day with the school staff. The
purposes of that day would be to provide the school staff some information on verba behavior skills
and aso spend sometime specifically talking about the student you are currently working with. Aswe
look toward the possibility of working with you on an ongoing basis, | would like for you and the
school st&ff to get to know each other. Through the development of acollaborative relaionship it can
better be determined how we can incorporate your recommendations into the school program if
appropriate. | look forward hearing from you.”

P. Ex 47, p. 118.

Dr. Sundberg testified at the hearing that there were no meetings conducted with the Schooal.
Tr. 443.

Parties met in case conference on May 20, 2002. Attending the conference representing the
School were George Van Horn, Specia Education Director; Ercell Cody, Principal; Nancy Conner,
teacher of record and autism coordinator; Christie Shaff, specia education teacher; Arlene Cooper,
genera education kindergarten teacher; Parents (Mother and Father); Kathy Wippert, Psychologi<t;
Sheri Dewar, Occupationa Thergpi<t, Dr. Carl Sundberg; persond Teaching AidesLibby Springmeyer
and SaraMiller; and Attorneys, Doreen Philpot, Gary Mayerson, Chrigtina Thiverge, and Margaret
Bannon Miller.

LEA EXx. 4-SSS, p. 659.

The IEP case conference documents reflect detailed discusson of present levels of educationa
performance and proposed goals and objectives for the 2002-2003 school year. The record reflects
the gods and objectives were formulated with input from al participants. Dr. Sundberg testified that
the goals and objectives were a blend and “We came off with a good package of goals that we dl
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37.

38.

39.

40.

agreed upon.. . . . (and) | was satisfied with the godls, yes.”
Tr. 438.

Least Redtrictive options that were consdered were kindergarten half-day and home program
half-day, kindergarten full day, and first day.
LEA EX. 4-SSS. P. 674.

The School proposed placement for the 2002-2003 school year to be kindergarten at Richards
Elementary Kindergarten room, Monday through Friday, 8:10 to 2:30. Extended school year was
recommended for “15 hours weekly programming at Student’s home with his present teaching
assgants (Libby and Sara) under supervison from June 3, 2002 through August 9, 2002.
Trangtioning to train new teaching assistants for the 2002-2003 school term would occur during this
time.” Reasonsfor the selection and ESY arereported at LEA EXx. 4-SSS, p. 674-677.

The proposed programming was participation in full-day kindergarten; participationin dl kindergarten
activitieswith support fromteaching assi stant, specia education saff, and kindergarten teacher; learning
resource teacher — 60 minutes daily in kindergarten classroom; speech therapy 2 times per week for
30 minutes per session in the speech room and 1 time per week for 30 minutes in the classroom;
occupationa therapy 2 times per week for 30 minutes per sesson, 1 sesson during art and the other
sessionin the kindergarten classroom; teacher of record 40 minutesweekly in kindergarten classroom;
and teacher of record minimum of 30 minutes weekly consultation with staff.

LEA Ex. 4-SSS, p. 680

Although the proposed IEP does not so state, the School proposed ABLLS would be the basis of
Student’ s curriculum.

The proposed |EP does not contain specifics of trangitioning Student from the haf-day schoal,
half-day home program. Dr. Sundberg stated that with the full-day, five-day-a-week kindergarten
proposd, “To tel thetruth | think at that point the meeting ended right there and everybody |eft.”

Tr. 384.

The parties never discussed transitioning as attorneys on both sides indicated that the parties had
reached disagreement. Van Horn stated “the reason there were no trangitions provided, you folks
ended the case conference at that point. . ... Therewere no conversations early about transitioning,
new staff for old staff or this to that is when that recommendation came up | believe it was you
(Attorney Mayerson) said that, ‘| think we have a difference of opinion and this conference probably
isended, and we said, ‘ Okay."”

Tr. 293.

The primary providers for the Student’ s program at the half-day kindergarten class at Richards
Elementary were Libby and Sara. Thekindergarten teacher, who was not experienced in working with
autistic children, testified thet she believed the interactions of the Aides to her in the classroom were
unprofessiona and inappropriate.
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The record does not reflect concerted collaboration of the AVB Aides with school personnd; the
working relationship/environment was not podtive. In addition, the record reflects that Parent was
extremely concerned with the training and knowledge of school gaff in autism, and the fact thet the
school gaff did not have ABA training, which concern weighed heavily on the Parent’s dection to
pursue private services involving the ABA/AVB methodology. Pursuant to the Parent’s demands,
involvement of School personnd with the Student was extremely limited.

41. The School has proposed aprogram to include the ABL LS curriculum and to incorporate one-on-one
indruction techniques of ABA/AVB.

The Parents advocate a more redrictive environment, including a combination of school and
home-based programs.

From these 41 Findings of Fact, the IHO determined 21 Conclusions of Law, restated below in relevant
part.

3. The Student is severdly impacted by his Autism Spectrum Disorder, which affects
communication skills, socidization, and behavior. The Student has experienced gains from his
educationa environment whichincludes First Steps, Early Childhood, kindergarten and his home-
based ABA/AVB program. Prognods for the future is guarded with concerns of sgnificant
language deficit and mentd retardation.

4, Pursuant to thel DEA and implementing Regulations, Free Appropriate Public Education, hasbeen
defined by Indiana Article 7 at 511 IAC 7-17-36, in part, asfollows:

“Free gppropriate public education means specid education and related services that:
(1) Areprovided at public expense, under public supervision and direction, and a no cost
to the parent;
(2) Meet the standards of the state educationa agency, including requirements of this
aticle
(3) Include early childhood education, €lementary education, or secondary education;
(4) Are provided in conformity with an individuaized education program that mesets the
requirements of thisarticle;
(5) Areprovided to ensure studentsidentified asdigiblefor specid education and related
services under thisarticle have an equa opportunity to participatein activitiesand services
availableto dl other students”

5. InBoard of Education v. Rowley, 458 U.S. 176 (1982), the United States Supreme Court held
that schools meet the requirement of providing a FAPE by providing a handicapped child
persondized ingtruction with sufficient support servicesto permit the child to receive “ educationd
benefit.” The Court noted that “theintent of the act was more to open the door of public education
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to handicapped children on gppropriate terms than to guarantee any particular level of education
onceindgde” (Id. at 192).

Pursuant to Rowley, there are two basic issues that must be addressed in determining whether
aFAPE has been provided:

A. Whether the school complied with the procedura requirements of the IDEA; and
B. Whether the chdlenged |IEP was “reasonably caculated to enable the child to receive
educationd benefits” (1d. at 206-207).

The Issuesin this hearing refer to the IEP of May 2002 for the school year 2002-2003.

Student’ s sub-issues one and two revolve around the assertion that the School impermissibly
predetermined the student’s IEP for the 2002-2003 school year before the May 2002 case
conference committee meeting, and was developed without parenta participation and input from
the student’ s experts. The dlegation apparently initidly arose when the Parent/Mother reviewed
“notes’ and a “document” that Parent/Mother described as an IEP in the possession of Dr.
Umbreit in January 2002.

The School and Dr. Umbreit deny the document was an IEP. Umbreit described the document
as “potentia gods and activities and measures.”

Three-year evauations were prepared in the soring of 2002 after the Umbreit vigt. In February-
March Nancy Conner issued a memo to the School personnd referencing the evauations, and
“our next move is to generate functiona goals and objectives and requesting a review of the
December 2001 gods and objectives.” She aso stated that Dr. Sundberg will be recommending
gods and objectives based on the ABLLS, but that there was no guarantee that the request for
copieswould occur. The memo aso requested consideration for agood programming concerning
kindergarten. Findly, the document recommended meeting later “to see what we have come up
with.” Conner testified that in addition to the School staff she sought input from the Parent, Dr.
Sundberg, and Janet Rumple.

Dr. Sundberg testified that he brought goas and objectives to the conference and the members
went through each of the goas and objectives and devel oped ablend that al parties agreed upon.

It is common for case conference participants to draft proposed |EP s including present levels
of performance, and goas and objectives. Here both the School, Parent, and Parent experts had
drafts. This is acceptable as long as parties are willing to review, discuss and compromise
consdering input from al participants.

511 1AC 7-27-4(€) provides:
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10.

11.

12.

It is not necessary for a case conference committee to be convened in order for public
agency personnel to discuss issues such as teaching methodology, lesson plans, or
coordination of service provisions if those issues are not addressed in the student’s
individudized education program. Public agency personnel may engage in
preparatory activitiesto develop a proposal or responseto a parent proposal that
will bediscussed at alater case confer ence committee meeting. (Empheds added.)

There is no evidence of sufficient probative value that the School violated IDEA or Indiana
Article 7 in the preparation of adraft IEP prior to the case conference of May 2002.

A violation of the IDEA’s procedura provisonsis not per se a violation of the Act. Doe v.
Metropolitan Nashville Public Schools, 31 IDELR 181 (M.D. Tenn. 1999). Beforean IEPis
found invadid on the basis of procedurd flaws, “there must be some rationa basis to believe that
procedural inadequacies compromised the pupil’s right to an appropriate education, serioudy
hampered the parent’s opportunity to participate in the formulation process, or caused a
deprivation of educationa benefits” Roland M. v. Concord School Committee, 910 F.2d 983
(1% Cir. 1990), reh’gand reh’'g en banc denied (1990), cert. den. 499 U.S. 912, 111 S. Ct.
1122 (1991).

After the parties agreed upon goas and objectives, the parties were at an impasse at the case
conference. The School was proposing afull-day kindergarten program consisting of either afull-
day program or two half-day programs. The Parent was proposing continuation of the current
programof haf-day kindergarten and the continuation of thefull home-based ABA/AVB program.
Both partieswererepresented by attorneyswho declared animpasseand dl discussonterminated.

A sub-issue emanating in the hearing was the School’s consderation of replacing the two
Aides, Libby and Sara. Parentsand their experts strongly urge these two assistants continue. The
record reflects that the Aides are highly trained, are motivated and extremely dedicated to the
Student, and have been a considerable source of the Student’ s progress.

However, the record aso reflects that Libby and Sard s dedication stems from loyalty to the
Student, Parent, Parent expertsand the specific methodol ogy that the Parent haschosen. ThelHO
findsand concludesthat Libby and Saraeither have not been supportive of or demongtrated limited
support to the School personnel, have been critica of the School personnel, and have not
expressed awillingness to work in collaboration with the School personnd. In addition, the IEP
amendments of 10-26-01 further segregated any collaborative working arrangement by limiting
Schooal involvement. (See Finding Number 25).

Although the experience of Libby and Sara may very well be beneficid to Student, it is well

-19-



established that a School has the right to determine whom it will employ unless there is a dearly
established need of unusud and unique necessity. See Chattahoochee County Bd. of Educ. v.
Tremaine S, 508 EHLR 295 (SEA Ga. 1987); Tuscaloosa County Brd. Of Educ., 27 IDELR
469 (D.C. Minn. 1997); Freeport Sch. Dist. # 145, 34 IDELR 104 (SEA 111, 2000).

Dr. Mulick highly recommended retaining Libby and Sara, but he d so described an acquisition and
training processthat is not burdensome or complicated. In addition, if the school isresponsiblefor
the compensation of the Aides, they should have the benefit to employ personne that may be
longer term employees and available to the School as necessary full or part time.

Althoughit may bein Student’ simmediate best interest for Libby and Sarato beretained, they will
need to include the School in their dedication. The record does not reflect trangtioning difficulties
changing from PAI to the current aides, or from PAI to Janet Rumple, or the trandtion to Dr.
Sundberg.  The record does not reflect the “unique and unusual necessity” as discussed above.

The May 2002 proposed IEP provided for Extended School Year of 15 hours weekly
programming in the home with his present teaching assstants under the supervision of the teacher
of record from June 3, 2002, through August 9, 2002. Trandtioning to train new teaching
assistants for the 2002-2003 school term would occur during thistime.

LEA Ex. 4-SSS, p. 677.

The Student has been working with Dr. Sundberg who has crested the ABA/AVB program
and ABLLS curriculum presently in place. The record reflects the School has demonstrated an
interest in continuing the AVB gpproach and to adopt [sic] the ABLLS program to the
kindergarten classroom. The School experts stated that the School “should hire a consultant to
provide training on the development of verba skills in young children with autism.  The current
curricular emphasis onthe development of verba behavior skills may be very appropriate and the
consultant would contribute by teaching staff about verbal behavior approach and ingructiona
method.”

The School has demonsirated considerable interest in contacting Dr. Sundberg and working with
him. Therefore, he would be an excdlent candidate for consideration. However, it is noted that
Dr. Sundberg has exhibited restraint in working with the Schooal.

Retention of this consultant is again covered by the principle above of the School’s right to
determine whom it will employ.
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13.

14

15.

It is recognized as stated in sub-issue 4 that students with Autism Spectrum Disorder often
demondirate resstance to trangtion and can be expected to have great difficulty trangtioning
between new environments and settings.

The Student has been in the haf-day kindergarten setting in excess of ayear. The record did
not reflect great difficulty in the trangtion to the half-day kindergarten classroom. The opposition
to afull-day program ssemmed more from the loss of the home-based ABA/AVB program than
expressons of concerns of the difficulty in moving from a haf-day to full-day program.

Transtioning the Student from his current program to afull-day school setting will require planning
and collaboration between the parties and will need to be phased in over a reasonable period of
time measured by the level of Student’ s acceptance.

The |IEP as proposed by the School at the May 2002 case conference did not contain a
trangtion plan. However, parties and their counsel declared an impasse wherein al further
negotiaion or consderation by the full case conferenceteam of atrangtion planwasnot available.

Parent cannot alege the School had a predetermined 1EP but challenge its sufficiency because it
did not contain atrangition plan when the parties were at impasse to proceed further.

The record reflects that the Student is significantly below his kindergarten peers in aress of
cognitive ability, his lack of communication skills, saf-help skills and interpersond relationships.
However, the record aso reflects that despite these deficiencies, the Student did obtain adegree
of educationd benefit in the kindergarten setting.

Dr. Mulick, in discussng the receptive language lagging behind expressve language, noted
“that short of very rapid increase in language learning he will have asignificant language deficit for
life, probably functioning within the mentaly retarded range as well.”

Therefore, it is reasonable to assume that as the Student grows older and his peer classmates
gain skillsbeyond the Student’ s abilities, he may requireamore restrictive environment. However,
the record does not reflect that the kindergarten setting is not an gppropriate environment a the
present time.

Clearly, asthe experts tedtified, there will be a time when the materia presented to the generd
education kindergarten students exceed Student’ s ability to benefit. However, as hearing experts
noted, this creates the opportunity for the direct one-to-one AVB interventions that will be more
beneficid to Student.

The proposed placement for school year 2002-2003 is full-day kindergarten in a genera
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16.

17.

18.

education classsoom in the Student's home school with full-time ABA/AVB trained Aides.
Placement in a generd education classsroom with gppropriate supports and modifications is
preferred unless there is evidence that Student cannot make progressthere. The evidencereflects
that the half-day kindergarten program was considered appropriate. However, asthe School has
not had the opportunity to implement a full-day program with appropriate supports and
modification (following development of a structured and bal anced trangtion plan), it is not known
whether the program is appropriate and the Student will progress. The program will require close
scrutiny to determine progress and the need for changes and modifications.

As the half-day kindergarten program was considered appropriate, there can be no finding
or conclusion that the full-day regular kindergarten classroom would have to be adapted beyond
recognition to fit Student’s needs as was found in D.F. v. Western School Corporation, 921
F.Supp. 559 (S.D. Ind. 1996).

As noted in the Transcript and Briefs of Counsel, the Student was present in the hearing room
on two occasons. The hearing was beyond the Student’ s ability to generdize hisABA/AVB ills
to the hearing setting. However, the Student was not disruptive to the hearing process, and his
Mother and Father, his Aides, and other acquaintances present were able to redirect him without
incident. Indeed, the only adverse behavior demonstrated was during the break in the hearing
where it was discovered the Student had defecated in the back of the hearing room.

Lachman v. Illinois Sate Bd. Of Educ., 852 F.2d 290 (7*" Cir. 1988), cert. denied, 488 U.S.
925, established the right of the Schoal to select the specific program or methodology to provide
aFAPE.

Pursuant to the Due Process Settlement Agreement of 2-20-01 and subsequent agreements,
the School has*bought into” the ABA/AV B methodology and the ABL L S curriculum, and it would
not be appropriate to change this methodol ogy while progressis demongtrated. The methodology
may be appropriately implemented pursuant to the May 2002 proposed IEP following
development of the trangition plan.

Sub-issue 5 questions whether the | EP proposed by the School was framed to meet the School’s
adminidrative or fisca convenience rather than Student’ s individua needs.

The record reflects that prior to the proposed May 2002 |IEP, the School met their financial
obligations created by the February 20, 2001 Settlement. The record does not demonstrate any
fiscal convenience or financia savingsthat would result from implementation of the proposed |EP.

J. P. v. West Clark Community Schools, 230 F. Supp 2d 910 (S. D. Ind. 2002) has been
referenced by both counsdl in their post-hearing Briefs. Counsel for the Student does not dispute
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19.

20.

the holding of Popson but urges caution in goplying Popson to the current i ssues because of factud
contrasts. See Petitioner’ s Brief at p. 27.

The Court in Popson noted:

“Taking financid or gtaffing concerns into account when formulating an |EP or when
providing services is not a violation of the IDEA. A School Didrict is not obligated by law to
provide every possible benefit that money can buy. A school digtrict need only provide an
“appropriate” education at public expense. Therefore, it may deny requested servicesor programs
that are too costly, solong astherequested servicesare merdly supplementa. Clevenger v. Oak
Ridge School Board, 744 F.2d 514, 517 (6™ Cir. 1984).

“It follows thet, in order to Sate a clam for violation of the IDEA based upon improper
considerationof cogts, the Popsonsfirst must identify some servicethat was either essentid for J.P.
to obtain meaningful benefits from his IEP or ese deemed by his Case Conference Committeeto
be anintegra part of his1EP. But which was denied to him because of costs.”

230 F. Supp. 2d at 945. Asin Popson, the services that the parent thought were improperly
denied was the entire home-based ABA/AVB methodology. Like Popson, the home-based
services wanted by the Parent must be the only legitimate methodology to teach Student.
There is not sufficient evidence of probative vaue that the proposa of the School cannot be
gtructured in the school setting.

Although the Parent disagreed to the proposed IEP and would not be satisfied with less than the
current program including a home-based ABA/AVB component, the IHO is concerned that the
Schooal, following the May 2002 conference, did not pursue searching and acquiring potentia
candidatesfor theteaching Aide positionsor the Autism Consultant recommended by Dr. Umbreit.
The School should have recruited candidates, which would have included Libby, Sara, and Dr.
Sundberg, among others, and convened a case conference for consideration of the candidates.

The School has proposed aprogram toinclude the ABL LS curriculum and to incorporate one-on-
one ingruction techniques of ABA/AVB.

The Parent’ s advocate a more redtrictive environment as the best program for Student. The
program proposed by the Parent and supported by their experts “may” be the best program for
Student. However, IDEA, Indiana Article 7, and supporting case law do not require the best
program or the program the Parent prefers.

The program presented by the School meetsthe standards of IDEA, Article 7, and relevant case
law.
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21.

Courts and Hearing Officers are not permitted to subgtitute their views of what may be sound
educationd policy in lieu of those of the loca schoal officids. Courts and Hearing Officersareto
give deference to the School to choose the educational methodology that is appropriate to the
Student’s needs. The Court or Hearing Officer should only intervene where a preponderance of
the evidence is adverse to the School’ s proposdl.

DECISION AND ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law,
IT ISHEREBY DECIDED, ADJUDGED, AND ORDERED THAT:

1.

3.

Issue One. Pursuant to stipulation by Parties and Counsdl, Stay Put was in place during the
pendency of this proceeding and thisissue was withdrawn from consideration.

Issue Two. The IEP proposed in May 2002 was appropriate to meet Student’s unique
educationa needs by providing aFAPE in the Least Restrictive Environment. Although the Parent
rejected the proposed |EP, the School should have proceeded to develop a trangtion plan and
initiated a search for prospective Teaching Aides and Autism Consultant as suggested by Dr.
Umbreit, and presented the proposal to Parent for consideration at a subsequent conference.
However, thislapse did not render the proposed |EP inappropriate.

Issue Three. Astheruling in Issue Two is adverse to the Parent, it isnot necessary to  cdamire

the appropriateness of the home-based program.

4.

Sub-Issue One. The May 2002 IEP proposal was appropriate in regards to Least Redtrictive
Environment.

Sub-lssue Two. The preponderance of the evidence supports that the School developed the
May 2002 IEP in accordance with IDEA, Article 7, and Court decisions.

Sub-Issue Three. The May 2002 case conference was attended by Parents and Parent experts
withinput from them in developing the |EP with the exception of placement and servicesthat were
offered.

Sub-Issue Four. The record reflects the history of trangtioning of the Student. The IEP for
school year 2002-2003 provided trangtioning over the summer and for trangition of teaching
assgtants. The lEP did not contain an appropriate transition plan. However, the Parent’ sposition
of demanding nothing less than the status quo preempts any clam for relief on thisissue,

Sub-Issue Five. ThelEPwasnot framed to meet the School’ sadministrative or fiscal convenience
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rather than the Student’ s needs.

0. Sub-Issue Six. Because of the efforts of the School to prepare goals, objectives, and consider
placement options, including seeking recommendations for the Parent and Parent Expert, and the
development of the goas and objectives a the May 2002 conference, there is not sufficient
probative evidence to support afinding or conclusion that the School communicated to its experts
the components that the School intended to offer Student.

10. Parties shdl immediately convene a case conference to develop the implementation of the
May 2002 I1EP, which may include amendments as deemed necessary following consideration of
the Students present level of performance, the appropriateness of the goal sand objectives, and any
amendments or modifications as may be appropriate.

Sx months have egpsed since the conclusion of the hearing. Assuming the same personne
areinvolved, theteam for trangtioning the ABLLS curriculum with ABA/AV B componentsto the
classroom and training of one-to-one aides (if determined necessary) and the School personnel
should include Dr. Sundberg and Janet Rumple asmay be required and subject to their availability.

The IEP should include specific trangtion for the remainder of the school year, which will
include extended school year. The case conference should reconvene in May 2003 to discuss
amendments necessary for implementation in the 2003-2004 school year.

The IHO provided the parties with a comprehensive statement of their administrative gpped rights.

APPEAL TO THE INDIANA BOARD OF SPECIAL EDUCATION APPEALS

The Student, pursuant to 511 IAC 7-30-4(i), timely filed his Petition for Review on April 7, 2003. On
April 9, 2003, the School requested an extension of timeto filearesponse. On April 10, 2003, the BSEA
granted the request for extenson, granting the school until the close of business on April 28, 2003, to file
Its Response.  The School timely submitted their response on April 28, 2003.

The parties were notified on April 14, 2003, that a member of the BSEA was formerly employed by the
Respondent school digtrict. The partieswereadvised that any objectionto the BSEA member participating
in the review would result inarecusa. The parties were further advised should arecusa occur, the State
Superintendent of Public Ingtruction may designate a person to St in place of the BSEA member. The
partieswere a so provided with an objection deadline of April 25, 2003. Pursuant to letter dated April 23,
2003, the Parent requested the BSEA member recuse himsalf. The parties were informed on April 30,
2003, that the BSEA member recused himself from participation inthereview. The State Superintendent
of Public Ingtruction desgnated Rolf W. Danid, Ph.D., an Independent Hearing Officer, to servein place
of the BSEA member.

The complete record from the hearing was photocopied and provided to the BSEA memberson April 15,
2003. Dr. Danid was provided a photocopy of the complete record on May 2, 2003.
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The BSEA, on May 9, 2003, natified the parties it would review this matter without ora argument and
without the presence of the parties. Review was set for May 27, 2003, in the State House offices of the
Indiana Department of Education.

Petition for Review

The Student, in his Petition for Review, aleged generdly the IHO did not consider substantid evidence
favorable to the Student and applied erroneous and ingpplicable lega standards, amounting to an abuse
of theIHO' sdiscretion in consdering substantid evidence presented viatestimony and in the documentary
record. The specific objections are noted as follows:

Finding of Fact No. 4: It wasthe Student’ sprivate occupationd therapist and not the School’ soccupational
therapist who firgt suggested the Parents have the Student tested for possible Autism.

Finding of Fact No. 7: The representation the Parent * unilateraly recruited Janet Rumpl€’ is purportedly
mideading as the School later contracted with Rumple to be the Student’s ABA consultant in both the
home-based and school-based programs.

Finding of Fact No. 9: The Student’ s objection seemsto bethis Finding of Fact did not indicate the School
lacked any personnel trained in ABA. There does not appear otherwise to be any objection to what the
IHO wrote.

Finding of Fact No. 13: Asin FOF No. 9, supra, the Student objects the IHO did not refer to an
unfortunate incident during the hearing where he soiled himsdlf. The record, however, indicates that the
IHO did refer to thisincident. See Conclusion of Law No. 15, supra.

Finding of Fact No. 14: The Student does not object to the Finding of Fact so much asthe conclusionsthat
are drawn in part from it, to wit: Thereis a fundamenta dispute between the Parent and the School over
methodology to be employed. The Student asserts there is no dispute over methodology; rather, the
dispute centers on the ability of the School to provide a FAPE in the LRE usng consstent behaviord
interventions. The Parent asserts that full-time placement in a genera education kindergarten is
inappropriate for the Student.

Finding of Fact No. 20: The Student objects to the IHO’s purported characterization of Sarah Miller as
having no ABA training or experience working with children with autism. The BSEA notes the Student
quotesthe IHO out of context. Finding of Fact No. 20 does not make such agenera statement.

Hnding of Fact No. 21: The Student objects to astatement by the IHO that appearsin thisFinding of Fact
that, when combined with Finding of Fact No. 20, lead the Student to believe the IHO hasfound that there
are methodol ogies effective with children with autism that are other than ABA and AVB. This, the Student
states, is inconggtent with later gatements of the IHO and incongstent with the Student’s view that this
dispute does not involve methodol ogy.

The Student also objected to Finding of Fact No. 23, Finding of Fact No. 24, Finding of Fact No. 26,
Hnding of Fact No. 28, Finding of Fact No. 29, Finding of Fact No. 30, Finding of Fact No. 33, Finding
of Fact No. 34, Finding of Fact No. 35, Finding of Fact No. 37, Finding of Fact No. 38, Finding of Fact
No. 39, Finding of Fact No. 40, and Finding of Fact No. 41. Most of the Student’s objectionsrelate to
the weight the IHO accorded certain evidence and the credibility he assessed with respect to certain of
the witnesses.
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Asto the IHO's Conclusions of Law, the Student objects to Conclusion of Law No. 3 to the extent the
IHO relies upon this to support the School’ s proposed educationa placement. The Student aso believes
the IHO failed to apply correctly the two-pronged standard for assessng FAPE as enunciated in
Concluson of Law No. 5§ The Student maintains the record supports a concluson the School
“predetermined” the Student’ s | EP and educationa placement, and the evidenceislacking for Conclusion
of Law No. 7 and Conclusionof Law No. 9. The Student asserts there were significant procedural |apses
onthe Schogl 's part which the IHO should have found, and that these procedura errors have denied him
aFAPE inthe LRE.

The Student aso objected to Conclusionof Law No. 10, asserting that no impasse occurred at the CCC
meeting, and that if such occurred, it was created by the School because it had not predetermined a
trangition plan as it had predetermined al other aspects of the Student’ s program and placement.

The IHO dlegedly erred in his Concluson of Law Nos. 11 and 12 by permitting the School to dismissthe
trained aides without ng the impact on the Student. The Student also disputes the characterization
of the relationship of the aides vis-a-vis the School personnd. The Student aso objectsto Conclusion of
Law No. 12 specificaly to the extent it addresses amethodologica dispute, which the Student assertsdid
not and does not exist. The Student aso objectsto the extent the IHO defersto the educational judgment
of the Schoal in determining whom it will employ. The Student dso takes exception to Conclusonof Law
No. 13, primarily because of the IHO' s conclusion the Student would not experience greset difficulty ina
trangtion to the school-based program.

The Student also objects to Conclusion of Law No. 14 to the extent it fails to address the difficulties of
cregting a trangtion program, the School’ s failure to develop and implement one, and the lack of such a
program in the Student’s disputed IEP. The Student objects to the IHO determining the School’s
proposed | EP acceptable but then identifying the areas not addressed in the I1EP to be implemented.

The Student references Conclusion of Law No. 15, objecting to the representation there was substantial
evidenceto support the educationd placement proposed by the School. The Student also assertsthe IHO
gpplied the wrong standard in determining whether the |EP was reasonably ca culated to providea FAPE.
Objectionismadeto the extent the IHO made his determination on the gppropriateness of the IEP and the
educationa placement based on the fact the Student was not disruptive.

The Student aso contendsthe IHO erred in Conclusionof Law Nos. 16, 17, 19, 20, 21, but most of these
contentions involve disagreements over the evidence upon which the IHO relied. Specifically, the Student
assertsthe School did act out of administrative convenience, deniesthe Parentswishto have soldy ahome-
based program, and the references to any methodological dispute. The Student also asserts the IHO
applied the wrong standard when determining whether the 1EP was appropriate to the Student’ s needs.
The Student did not say what stlandard he believes the IHO did employ.

The primary procedurd error the Student aleges the School committed—which, the Student asserts, the
IHO did not accord sufficient weight-was the lack of atrangition program for the Student.

The Response to the Petition for Review

The School filed its Response on April 28, 2003, as noted supra. The School disagreed there were no
methodologica disputes, noting that the School’ s willingness to incorporate parts of the Student’s home-
based program in the School programdid not negate such adispute. The School noted there are marked
differences between the parties. In addition, it is not a question of whether one program is “better” than
another; the standard to be applied is whether the School’ s program is appropriate.
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As to the Student’ s specific objections, the School acknowledges the occupationd therapist referenced
in Findi nghof Fact No. 4 was not employed by the School. However, the School represents the record
supportsthe IHO' s Findings of Fact Nos. 7, 9, 13, 14, 20, 21, 22, 23, 24, 25, 26, 28, 29, 30, 33, 34,
35, 37, 38, 39, 40 and 41.

The School also maintainsthe IHO agpplied the correct sandardsand that substantia evidenceintherecord
su%ports the IHO s Conclusionsof Law Nos. 3,5, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 20 and 21. The
School dso bdievesthe IHO s Conclusion of Law No. 16 is a correct statement of applicable law, the
IHO may have caused some confusion by his choice of words. The School urges clarification of this
Conclusion of Law, with reference to Conclusionsof Law Nos. 18 and 21. To the extent the Student has
obj gcted '%o Concluson of Law No. 19, the School represents the Conclusion is based upon subgtantia
evidence.

The Student had objected to that portion of the IHO's Order (No. 7, Sub-Issue No. 4) regarding the
denid of any rdlief to the Parent for the lack of a transition plan because the impasse that occurred was
occasioned by the Parent’ sindstence onthestatus quo. The School maintainsthe IHO' sstatement inthis
regard is accurate, and takesinto account the School’ s past effortsto engagein transition activitiesand the
Student’ s demondirated ability to trangtion from activities.

REVIEW BY THE INDIANA BOARD OF SPECIAL EDUCATION APPEALS

The Board of Specia Education Appeas (BSEA) convened on May 27, 2003, in the State House Offices
of the Indiana Department of Education. All three memberswere present.? Therecord had been reviewed
in its entirety, as well as the Student’s Petition for Review and the School’s Response thereto. In
consideration of the arguments of the parties and the record as a whole, as well as the standard for
adminidraive review of an IHO's written decison, the following Combined Findings of Fact and
Conclusons of Law are determined.

COMBINED FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. TheBSEA isathree-member administrative appe late body appointed by the State Superintendent
of Public Instruction pursuant to 511 IAC 7-30-4(a). Inthe conduct of its review, the BSEA is
to review the entire record to ensure due process hearing procedures were consistent with the
requirements of 511 IAC 7-30-3. The BSEA will not disturb the Findings of Fact, Conclusons
of Law, or Orders of an IHO except where the BSEA determines either a Finding of Fact,
Conclusion of Law, or Order determined or reached by the IHO is arbitrary or capricious; an
abuseof discretion; contrary tolaw, contrary to acongtitutiona right, power, privilege, or immunity;

"Conclusions of Law Nos. 8 and 18 are referenced by the Respondent in its Response
to the Petition for Review, in part because it appeared the Petitioner may have objected to
them. Itisnot atogether clear the Petitioner did object to these Conclusions of Law.
Accordingly, the BSEA sudtains the referenced Conclusions as not being specifically objected
to.

8As noted supra, Rolf W. Danid, Ph.D., is sitting by designation for BSEA Member
Richard Therrien.
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in excess of the IHO' s jurisdiction; reached in violation of established procedure; or unsupported
by substantid evidence. 511 IAC 7-30-4(j). The School timdly filed a Petition for Review. The
BSEA hasjurigdiction to determine this matter. 511 IAC 7-30-4(h).

. Although a mgor portion of the Student’s argument on adminisirative apped asserts there is no

dispute regarding methodology, the BSEA finds that, after review of the entire record in these

Procgedgmgc? there is an unquestioned dispute over the appropriate methodol ogy to be employed
or the Student.

. The Student’s Petition for Review and SIJPDOI‘ti ng memorandum also argue the IHO failed to

appropriately evaluate the “expertness’ of the witnesses offered by the School. The Student
ggnificantly misunderstands the function of an IHO. No witness must be declared an “expert” in
such a proceeding, nor is it neo% to offer awitness an expert. It isthe IHO's function to
assess the relative credibility of witness, including those who have developed a certain
expertisein agivenfidd. ThelHO did this. His Findings of Fact and Conclusions of Law reflect
the degree of credibility he accorded various* expert witnesses’ offered by both parties. Thisisan
exercise of discretion, which will be set aside only upon ashowing that such discretion was abused.
The Student fails to demongtrate how the IHO abused such discretion.  Accordingly, the BSEA
will not disturb the IHO' s determinations in this regard.

. TheIHO attended to every detail necessary for the conduct of a due process hearing under 511

IAC 7-17 et seq. (“Article 7?, including the consderation and %:anting of various extensons of
time and advising the parties of pre-hearing and hearing dates. The IHO' s conduct of the hearin
is conggtent with the requirements for due process under both Article 7 and the Individuals wit
Disabilities Education Act (IDEA).

. Nether party disputesthat the [IHO' sFinding of Fact No. 4 should have indicated the occupationa

therapist who recommended the Parents have the Student evaluated for possible autism was a

ﬁrivate occupationd therapist and not the School’ stherapist. Thiscorrectionisnoted. Thisisnot,
owever, conddered a substantive change but merdly aclerica one.

. ThelHO sFinding of Fact No. 7 is based upon substantial evidence from the record and is not
mideading, as the Student assarts. The Parent did unilateraly recruit Janet Rumplein February of
2000; the Schoal did not contract with Rumple until nearly ayear later (January of 2001). Finding
of Fact No]é 9 is likewise supported by substantia evidence from the record and is a correct
recitation of same,

. Finding of Fact No. 13 is correct aswritten. The IHO did not, asthe Student asserts, ignore the
fact the Student soiled himsdf during the hearing process.  This incident was mentioned in
Concluson of Law No. 15. Thedlegationisimmaterid and irrdevant.

. The IHO did not fail to consder the effects of a trangtion of the Student to the school-based

program. Finding of Fact No. 14 is a correct statement based on substantial evidence from the
record.

. ThelHO did not makethe sweeping generdization that there are* autistic methodol ogies other than
ABA and AVB” that would be demongrably effective’ for the Student. The Student, in hisPetition
for Review, quotesthe IHO out of context. Even accepting the Student’s version of the IHO's
Hndings of Fact Nos. 20 and 21, the result is cosmetic and would not dter the ultimate
determinations. However, the BSEA finds the IHO' sFindings of Fact Nos. 20 and 21 are based
upon substantial evidence from the record.
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10. The Student does not object to Finding of Fact No. 23 other than it is perceived by the Student
to be moot. This is an insufficient reason to dter an IHO' s findings. It isdso irrdevant. The
record supports the IHO’s Finding of Fact.

11. The Student’ s objection to Finding of Fact No. 24 is more argumentative than substantive. The
IHO did not fail to congder potentia negative impact of atrangition to a school-based program.
The IHO' sfinding is supported by substantia evidence in the record.

12. The IHO' s Finding of Fact No. 26 is sufficiently based on the record. Theobjectionisirrdevant
to the issues.

13. As noted supra, it is within the discretion of the IHO to determine the credibility of witnesses.
There is no demondtration the IHO abused this discretion by according greater weight to one
witness over another. Accordingly, Finding of Fact No. 28 is upheld.

14. Whileitisaccuratethat Claire Torsen did not make recommendationsfor the home-based program
of the Student but, rather, centered her recommendations upon a school-based program, this
objection is not to a substantive issue and is largdly irrdevant. ThelHO'sFinding of Fact No. 29
is sustained.

15. The IHO's Findi gé; of Fact No. 30 is based upon substantive evidence in the record and is,
therefore, sustained.

16. The Student’ s objection to Finding of Fact No. 33 regarding the costs of the Student’ s witness,
isirrdlevant to any issuein the hearing. Thefactud information supplied isaccurate. Accordingly,
the IHO' s Finding of Fact No. 33 is sustained.

17. While the Student objects to the IHO' s selective use of documentary evidence, particularly with
regard to Finding of Fact No. 34, it should be noted that any adjudicator—administrative or
judicid—mugt, by necessity, rely upon sdected documentary information. As noted previoudly,
credibility determinations must be made by an adjudicator. This will require an adjudicator to
accord greater weight to some documents and testimony than to others. Thisis an exercise of
discretionthat will not be disturbed absent a showing such discretion was abused. Inthiscase, no
such showing has been made. The IHO' s Finding of Fact No. 34 is sustained.

18. Finding of Fact No. 35 is a straight-forward, uncontradicted statement from the record. It does
not affix blame, as the Student represents. It is sustained.

19. The Student objects to Finding of Fact No. 37 in that it does not Sate other potentia educationa
placements, none of which were raised asissuesin thishearing. ThelHO' sfinding is based upon
th'(_I:‘I rggord and etge issuesraised by the Student. It isacorrect statement based on the record and
Wi sudained.

20. The record doesnot support the Student’ s contention the School wasnot “ ready, willing, and able”
to implement its recommendations (Finding of Fact No. 38). The testimony credited by the IHO
gjeppotr]tgéhefinding that the School was “ready, willing, and able” Accordingly, the finding will

upheld.

21. The School, contrary to the Student’ sassertion, did have atransition plan to discuss at the aborted
May 2002 CCC mesting, but animpasse occurred, followed closdy by therequest for thishearing.
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22.

23.

24,

25.

26.

27.

28.

29.

30.

31

Hnding of Fact No. 39, as written by the IHO, is supported by substantial evidence from the
record and is sustained.

Therecordindicatestherel ationshi p between thetwo aidesand School personne wasnot positive.
Finding of Fact No. 40 is sustained.

To the extent the Student has objected to Finding of Fact No. 41, the objection isoverruled. The
IHO's statement is supported by substantiad evidence in the record.

The IHO' sConclusion of Law No. 3isbased upon substantial evidencein therecord and relevant
Findings of Fact. Although the Student disputes this Conclusion of Law, the Conclusion is based
upon credible evidence and will be sustained.

The Student asserts the IHO ignored the two-prong test established by Rowley for determining
whether an |EP is reasonably calculated to provide educationd benefit, including whether there
were procedural defects so substantive as to presuppose a FAPE could not be provided. The
written decision of the IHO indicates unequivocaly that he not only stated the requisite test but
applied it aswell. Concluson of Law No. 5issustained.

The record does not support the Student’ s representation that the School predetermined either his
|EP or his educationd placement. The IHO correctly noted that School personne may meet to
discuss a student’ s needs and even devise draft gods, objectives, and benchmarks. The Parent
has not entitlement under ether Article 7 or IDEA to atend such meetings. Thereis no showing
that School personnel failed to discuss within the CCC framework eements of the Student’s
educational egrogram or hispossible educationa placement. Conclusionsof Law No. 7,9, and 10
are sustained.

Although the two aides were dedicated to the Student and were articulate at the hearing in this
matter, they were wedded to a particular methodology and inflexible, particularly in their
interactions with School personnel. There is no legal basisthat would require the Schoal toretain
the services of the two aides, and the Student has not articulated any legd basis. Accordingly, the
IHO' s Conclusions of Law Nos. 11 and 12 are sustained.

The BSEA will sustain the IHO's Conclusions of Law Nos. 13 and 14. There is sufficient
informationin the record to indicate the School did have atrangition plan that it intended to discuss
within theill-fated May 2002 CCC meeting. Theimpassethat occurred at the May 2002 mesting
prevented this discusson from completion; the resulting request for a due process hearing filed
shortly thereafter established astatus quo ante that |eft the trangtion plan as an issuefor the IHO
to address. The record amply supportsthe IHO' slegd conclusions.

The IHO's Conclusion of Law No. 15 is a correct statement based on the record and will be
sustained. Contrary to the Student’s assertions, the IHO was adequately specific regarding the
educationa placement for the Student. The Student admits as much in his Petition for Review.

The Student is incorrect in denying this dispute involves a methodological dispute. 1t obvioudy
does. Conclusion of Law No. 16 is acorrect statement of the law.

Thereis no proof the School’ s actions were motivated by adminigirative convenience, nor is the

testimony of the locd director of specid education regarding “ extended day” programs relevant.

?7n extengleglOI day” program was not a issue in thisdispute. The IHO's Conclusion of Law No.
is sustained.
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32. Conclusions of Law Nos. 19 and 20 are based upon relevant Findings of Fact and the record as
awhole, and will therefore be sustained.

33. The Student misstates both the record and the IHO' swritten decision in maintaining the IHO found
therewas no dispute asto methodology. Methodology isat the core of thisdispute. ThelHO dso
applied the correct standard for assessing whether the Student’ s |EP was reasonably calculated
to provide the Student with a FAPE.

34. The Student objected to Order No. 7 (Sub-Issue No. 4). This Order is based upon the record
and is sustained.®

ORDERS

Based on the Foregoing, the Board of Special Education Appeas now issuesthe following Orders by
unanimous agreement:

1. Those Orders of the Independent Hearing Officer not otherwise contested are hereby sustained.
2. The IHO swritten decision, except asto the clerica matter in Finding of Fact No. 4, isuphedin

its entirety.

3. Any other issue or assertion not otherwise addressed above is deemed overruled or denied, as
appropriate.

DATE: May 27, 2003 [/ Cynthia Dewes, Chair

Board of Specid Education Appeds

APPEAL RIGHT

Any party aggrieved by the decision of the Board of Speciad Education Appedls has thirty (30) caendar
days fromthe receipt of this decison to seek review in acivil court with jurisdiction, as provided by 511
IAC 7-30-4(n) and |.C. 4-21.5-5-5.

°Oddly enough, the Student did not object to any other Order, including Orders based
on Findings of Fact and Conclusions of Law the Student did indicate objections.

-32-



